found and since the Commission's Rule 11 requires the judge's
approval before such can be accomplished, an exercise of dis-
cretion and a ruling thereon is required.  Here, at the
Secretary's instigation, this matter was fully litigated on the
record in an adversary proceeding provided for in the Act, and
of more importance, the Secretary clearly established that a
violation occurred (admitted by Respondent).  The Secretary has
not shown-or alleged-any basis why or how Section 110(a) of the
Act can be ignored.  The impropriety of the Inspector's CAV
promises not to issue citations was litigated.  As above noted.
Section 110(a) requires that a penalty be assessed when a
violation occurs and this also is a principle of mine safety law.
See U.S. Steel Mining Co., Inc., 6 FMSHRC 1148 (1984); Tazco,
Inc., 3 FMSHRC 1895 (1981).  Whatever the Secretary's CAV
procedures are - again the Secretary, although requested (Tr.
81), has not submitted any written documentation reflecting what
his CAV procedures or policies are - the Secretary has not shown
how a mandatory provision of the Mine Act can be waived in this
matter or why it should be.  I am unaware of any basis upon which
such can be waived.  Even the Secretary's "policy" as articulated
in his brief - applicable only where a mine is being reopened -
isn't clearly relevant.  Also, and as previously found, the
Secretary should not be estopped from enforcing the Act and the
public's interest in this matter.

Some situations where the Secretary, after Commission
jurisdiction attaches, might be permitted to drop its prosecution
are usefully compared:

1.  where the parties, before entry of a final agency
decision, reach an appropriate settlement;

2.  where the Secretary, after further investigation on or
off the record of a formal adversary hearing, concludes that a
violation was not committed;

3.  where some late-discovered jurisdictional defect is
discovered;

As best I divine it, if it is not self-application of the
estoppel defense, the Secretary's purpose here is simply to
protect the credibility of its CAV process.  But this is both an
unusual and isolated case where such is not significantly
threatened. As previously discussed, there certainly is no
inequity or unfairness which would result from not dismissing
this matter.  Mine safety clearly is best served by not aborting
the proceeding at this juncture; where the public interest rests
is well demonstrated on this record. Dismissal of this de novo
proceeding where the Commission's jurisdiction has been locked in
and a record developed would more likely bring in to question the
proper discharge of the administrative-judicial responsibility
than the enforcement process.  Accordingly, in the exercise of my
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